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BY LAUREN BOSTON

Independent rental owners are adapting—and even
changing their business models—to accommodate the
EPA’s burdensome lead-based paint regulations.

nexpected, drop-in property visits from

government officials. Hundreds of thou-

sands of dollars in fines. Costly training

courses and certification fees. Prolonged

renovation projects. These problems are
every independent rental owner (IRO)’s worst nightmare,
and under the Environmental Protection Agency (EPA)’s
new lead-based paint regulations, they’re becoming a
reality for some.

Months after the EPA announced the regulations, many
IROs are struggling to meet the increasingly stringent
requirements.

Under the most recent addition to the Renovation,
Repair and Painting (RRP) Rule, enacted on April 22,
2010, all individuals and companies involved in the
renovation of pre-1978 housing units must receive EPA
certification. It’s a costly requirement for small owners,
carrying an individual fee of $200 to $300, plus an
additional $300 for company certification. Owners can
avoid the fees by hiring certified contractors for future
projects, but those contractors can be expensive or
difficult to find in some areas.
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Whether renovations are performed in-
house or by a contractor, renovators must
follow expansive lead-safe work practice
requirements, issued on April 22, 2008,
that can add time and cost to projects.

With potential EPA fines and violations
looming, many IROs fear the additional
red tape will discourage buyers from
investing in older properties, decreasing
their property values. Others are reconsid-
ering acquisitions of pre-1978 housing
entirely.

Does the Rule Apply to You?

At buildings constructed before 1978,
long gone are the days when just any
contractor or maintenance staff member
could conduct a half-day, in-and-out
paint job, window replacement and
spackling. Apartment owners at these
properties must now be certified to do
their own repair work or must hire certi-
fied contractors to perform renovations,
repairs or painting work that disturbs six
square feet of interior paint or 20 square
feet of exterior surfaces.

Disturbances include, but are not lim-
ited to, replacing windows, removing
walls, repairing a painted surface or
removing painted components, such as
doors. The regulation in some cases
excludes studio apartments, housing that
is officially designated for the elderly or
the handicapped, and housing that previ-
ously has been tested by a State Certified
Lead Inspector and found to be free of
lead-based paint.

To gain certification, companies must
complete the EPA’s application for Certifi-
cation to Conduct Lead-Based Paint Activ-
ities and Renovations (see www.epa.gov)
and pay $300. Additionally, companies
must have at least one Certified Renova-
tor who has completed an EPA or state-
approved training course assigned to
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each renovation project to oversee and
train all other workers on the job. Indi-
vidual and company certification is good
for five years.

In June, the EPA acknowledged con-
cerns raised by those affected by the law
and extended the company certification
deadline to Oct. 1. The individual certifi-
cation deadline also was extended. Indi-
vidual workers must have enrolled in a
certified renovator class by Sept. 30 and
complete training by Dec. 31.

The federal government-approved, 8-
hour certification class, offered through
many local apartment associations, is
intended to train employees on the use of
the mandatory lead-safe work practices
first issued in 2008. These include con-
taining the work area and covering the
ground with plastic sheeting to prevent
dust contamination. Two hours of hands-
on training are part of the course and
technicians then must pass a final exam.

Wisconsin, Iowa, North Carolina, Mis-
sissippi, Kansas, Rhode Island, Utah, Ore-
gon and Massachusetts are authorized to
administer their own RRP programs in
lieu of the Federal program, and may
have more stringent certification require-
ments. To locate accredited renovation
training programs, go to
http://cfpub.epa.gov/flpp/searchrrp_train
ing.htm. Individual certification costs are
from $200 to $300 per person.

Federally owned or assisted housing
properties are required to follow the U.S.
Housing and Urban Development
(HUD)’s Lead Safe Housing Rule, which
overrides the EPA’s RRP Rule. HUD’s
requirements are similar to the EPA’s, but
there are some important differences.
Visit www.hud.gov for details.

Owners in violation of any of the RRP
Rule requirements could be fined from
$150 to $37,500 per violation, as estab-

lished in the Toxic Substances Control Act
(TSCA). “In determining the penalty, EPA
must take into account the nature, cir-
cumstances, extent and gravity of each
violation,” says an EPA spokesperson.
“EPA must also take into account the
effect on the violator’s ability to continue
to do business, and the violator’s history
of violations and degree of culpability.
With some very limited exceptions, EPA
also seeks to eliminate any economic
benefit a violator may have gained from
its violations.”

EPA has developed a penalty policy,
“Consolidated Enforcement Response and
Penalty Policy for the Pre-Renovation
Education Rule; Renovation, Repair and
Painting Rule; and Lead-Based Paint
Activities Rule,” to provide greater clarifi-
cation. To view the policy, go to
www.epa.gov/compliance/resources/
policies/civil/penalty/leadbased
paint-consolidatederpp0810.pdf.

Taking the Class

IRO Brian Chase says his Richmond—
based company, Landmark Property Ser-
vices Inc., paid to have several of his
employees earn their renovator certifica-
tions. The $225 training course was
given through the Central Virginia Apart-
ment Association.

“The class provided an overwhelming
amount of information on how certain
renovation processes were to be complet-
ed,” says Chase, whose company owns
six B and B-plus properties in Virginia.
“In general, our employees learned what
was expected of them when completing a
repair.”

That list of required renovation
processes is lengthy. According to the
EPA, renovators must use work-area con-
tainment to prevent dust and debris from
leaving the work area. Containment
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procedures include protecting the work
area with plastic sheeting that extends a
minimum of six feet in all directions
from the spot where the paint will be dis-
turbed in interior renovations and 10 feet
on exterior jobs. Some work practices are
prohibited, including open-flame burn-
ing, using heat guns at greater than
1,100 degrees and the use of power tools
without high-efficiency particulate air
(HEPA) exhaust control (to collect dust
generated).

Unauthorized persons and pets must
be prevented from entering the work area
through warning signs, fencing, or plas-
tic barriers. Renovators also are required
to remove all furniture and belongings
from the work area, close all doors and
close and cover air vents.

Finally, the work area must be thor-
oughly cleaned and verified to minimize
exposure to lead-based paint. (For a list
of mandatory steps to lead-safe renova-
tion, repair and painting, visit
http://www.epa.gov/lead/pubs/steps.pdf).

Rich Sommer, who operates 42 units

through his Wisconsin-based company,
Sommer Properties, received his Lead-
Safe Renovator Certification in March
through the Milwaukee Lead/Asbestos
Information Training Center. Sommer
says passing the course was easy, but the
training did not fully prepare his
employees for the reality of working
under the RRP Rule.

“This summer I had two employees
scrape the paint from a large porch on a
100-year-old building,” he says. ‘“Believe

me—dealing with the protective plastic
sheet in the wind is much more chal-
lenging compared to when we learned
how to do this during a training demon-
stration in a motel conference room.”
Using third-party companies to deal
with lead-based paint can be just as cost-
ly and time-consuming as having onsite
staff perform the job. Bob Davis owns six
properties in Towa—a state that requires
Lead-Safe Renovator Certification for
work on disturbed surfaces of just one

The EPA’s application for Certification to Conduct Lead-Based Paint Activities and Renovations (above) can be found at www.epa.gov.

Companies are charged $300 for certification.

www.naahq.org

December 2010 UNITS 55



square foot—and says he cannot find
affordable, independent handymen who
are lead-certified. “For projects as small
as cutting a hole in a wall that may have
lead-based paint or diagnosing a plumb-
ing leak, I'm forced to use larger, certi-
fied construction companies at increased
costs,” he says.

What to Give Your Residents
Implementing lead-safe work practices
during renovation is half the battle; IROs

New residents are required to sign and date a Lead Warning

Statement (above) at all pre-1978 buildings.
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also are required to distribute informa-
tional materials to residents concerning
the dangers of lead-based paint. Begin-
ning in December 2008, companies
engaged in renovation, repair or painting
projects that are likely to disturb lead-
based paint are required to provide an
EPA booklet, “Renovate Right: Important
Lead Hazard Information for Families,
Child Care Providers and Schools,” to
adult residents of occupied apartments.
The pamphlet “Protect Your Family”

also must be provided to residents at lease
signing. New residents are required to sign
and date a Lead Warning Statement, pro-
vided as an attachment to their lease.
Materials are available at
www.epa.gov/lead/pubs/brochure.htm and
www.epa.gov/lead/pubs/leadbase.htm.
Dick James, President of R. James
Properties Inc., an Atlanta-based compa-
ny that operates 2,135 units, learned first-
hand about disclosure violations. In May,
three EPA employees appeared without
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notice at one of James’ properties and
asked to have access to James’ residents’
files, with particular interest in the lead
warning statements the community had
collected from its residents.

James’ community staff was not fully
aware on how to proceed. After the prop-
erty manager and her supervisor dis-
cussed the situation, the property
manager gave the EPA officials access to
the documents. James says his property
manager had been distributing the lead
paint pamphlets and obtaining signa-
tures on the disclosure forms, and all
parties believed that they had been han-
dling the situation in full compliance.

“We incorporated the lead paint disclo-
sure form into our lease and put a link to
the EPA pamphlet in our software and on
our website so we would never run out of
pamphlets or forms,” James says. “We
also had an internal audit procedure to
be sure every lease was signed. We
thought that was enough to be in compli-
ance. We expected to receive kudos.”

Instead, R. James Properties was fined
for not filling out the forms completely
and correctly. According to James, the
EPA employee who performed the
inspection said at least one space on
each disclosure form that required a
resident or leasing agent’s initials, a
checkmark, a signature, or a date was
blank. In the subsequent “show cause”
hearing, the EPA acknowledged that
James’ property was attempting to com-
ply with the law, that the pamphlets had
been distributed and that the disclosure
forms had been at least partially signed.
Nonetheless, the EPA threatened James
with a fine in excess of $300,000 if he
did not cooperate by signing a consent
form requiring, among other things,
waiver of the right to a hearing,
certification of compliance with the
regulation, and agreement to pay a fine
of $2,640.

To argue his case, James spent $600 on
a lawyer, and eventually signed the con-
sent form on Sept. 9.

James says that the omissions on the
form were ones that could easily be made
by anyone filling out the form. “The dis-
closure form contains 13 spaces which
must all be either checked, signed, ini-
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tialed or dated,” James says. “One of the
lines, for example, states that the tenant
has received documents pertaining to
lead paint testing. Since we had done no
testing, there were no documents to deliv-
er except the pamphlet. EPA took the
position that lack of an “N/A” on the line
constituted a violation. In another
instance, the tenant failed to date his sig-
nature. Even though the disclosure form
had the proper date preprinted by the
computer on the bottom of the page, EPA
took the position that the form was
undated.”

Three weeks later, an EPA employee
visited one of James’ other properties and
asked again to be given access to his ten-
ant’s files. This property manager insisted
that EPA make an appointment before
reviewing her documentation. Instead of
scheduling a visit, the government
employee then asked to have 20 complete
leases, application forms and disclosure
forms mailed to the EPA office for review.
James has not heard from the EPA since
the tenant files were sent.

James says both experiences convinced
him to double-check all documentation.
He also decided to certify his property
supervisors to avoid potential violations
on renovations.

While James is willing to comply with
the RRP Rule, he still feels the regulation
is excessive. ‘“The resources we will put
into this are an utter waste,” he says.
“We’re treating adults like children.
Don’t eat paint chips and don’t breathe
in the dust—it’s that simple. Now I'm
paying fines, and a common, $350 turn-
key job may become a $600 project if it
requires a delay for testing and subse-
quent delays to then set up and clean up
to meet these renovation requirements.”

Clean Bill of Health

If a pre-1978 building is found to be
free of lead-based paint, the RRP Rule
does not apply. Rather than assume the
presence of lead-based paint or spot test
as each individual maintenance problem
arises, many IROs are taking a proactive
approach and hiring a State Certified
Lead Inspector or risk assessor to test all
pre-1978 communities at once. Inspectors
conduct a surface-by-surface investiga-

tion by collecting paint chips for labora-
tory analysis or using a machine to detect
the presence of lead on painted surfaces.
Testing costs $3,000 to $12,000 per prop-
erty, but many owners say paying that for
the peace of mind is worth the price.

Frank Barefield, President of Alabama-
based Abbey Residential, spent $35,000 to
have nine of his 22 properties profession-
ally tested. Five were found to be lead-
free. He says the unexpected expenditure
was the most reliable way to protect his
company and the value of his assets. He
adds that the testing will help make those
properties more attractive to buyers.

Chase hired a third-party environmen-
tal company to inspect his properties, sev-
eral of which tested positive for lead-based
paint. On those properties that did contain
lead, the inspectors pinpointed the pres-
ence of lead to the exterior surfaces of the
buildings. The interiors of most apart-
ments were lead-free, eliminating Chase’s
need to follow the RRP regulations on
repairs completed inside the building. The
inspection cost $5,000 for a 200-unit prop-
erty, but Chase says designating specific
areas as “lead-free” will exclude him from
following costly lead-safe work practices
during future renovation projects.

Another way to avoid the lead-safe
work practice requirements is to have an
in-house certified renovator spot test for
lead using an EPA-recognized chemical
spot test kit. Testing must include all
affected surfaces coated with paint, shel-
lac, varnish, stain, coating and paint cov-
ered by wallpaper that will be disturbed
during the renovation work.

A report documenting the testing must
list the surfaces tested and which surfaces
contain lead-based paint. If lead-based
paint is present on an affected surface, the
lead-safe work practices must be used. To
date, EPA has recognized three test Kits
that comply with the RRP Rule (See Side-
bar, page 56). HUD does not accept spot
testing results from a certified renovator on
federally owned or assisted housing and
only recognizes testing performed by a
State Certified Lead Inspector. néa

Lauren Boston is NAA's Stafff Writer. She
can be reached at lauren @naahq.org or
703/797-0678.
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